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The following disatssion introdu.cesGerman legal prirciples
applinable to judgments ori,ginatirg in the United States
and, subrnitted to a German
rcurt for recognition and enforcenent. In 1992, the highest German ciail mun establishpd clear guidelirws for some
types of U.S. l"egalfeatu,res tlwt
are inimica,l to Germany's legal systern but it did not address clnss action suits. The
author explnres the potential
rcactinn of German courts to
judgments resulting, und..er
RuIe 23 of the U.S. Federal
Rules of Ciuil Prccedtrc, ftnm
such suits. 77rceditor.

I.

Approach

There are no bilateral or international treaties between
Germ.any and the United
States governing the enforcement of US-judgments
in Germany and vice versa.
The general nrles for the enforcement of foreim. iudements in Ger:nany in S$?22,
723 and 328 of the Gerrnan
Civil kocedure Code Uivtlprozeßordnung, ZPO) muster, therefore, be applied.
The relevant ZPO passages
read as follows:
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S 722 (Enforceability of
Foreign Judgments) (1)
A foreign judgment is
enforceable onlv if it is
arlrn'itted by a jüdgment
for enforcement.
S 723 (Judgment for the
Enforcement of Foreign
Judgments)(1) The jufument tor enfbrcement
must be made without
exarnination of the lawfulness of the decision
freuisinnau fond; auth.].
(2) tTh. judgment for
enforcement] shall not
be made if the recognition of the judgment is
excluded under $ 328.
$ 328 (Recognition of Foreig:r Judgoents) (1) The
recognition of a judgment
of a foreign court is excluded if
1. the cou:gtsof the state
to which the foreign courb
belongs have no jurisdiction under the German laws;
2. the defendant, who
did not enter Fn appearance and invokes this
defense,receivedno prcper
sersriceof the document
initiating the proceedings,
so that he could not
properly defend h im self;
3. the judgment is insompatible with a jndgmentmade here lin Germany] or a prior for.eign
judgment which must
be recognized, or if the
proceedings on which
the foreign judgment is
based are incompatible
with prior proceedings
pending [i:r Germany];
4. the recognition of the
judgment leadsto aresult
obviously incompatible

with basic rules of German law, especially if
the recognition is incompatible with the hu::ran
rights [as laid down in
Art. 1-19 of the Geman
Constitutionl; or
5. if reciprocity is not
guaranteed.

n.

Violation of the
ordre public

In cases of doubt. it is
extremely diffrcult to deterrnine what violates the German ordre public and what
is compatible with it. In
1992 the relevant ninth
civil senate of the Gernan
Federal Supreme Court
(Bundesgerichtshof, BGH)
took the opportunity to
cornnent on several problems which arise in connection with the recognition of
U.S. judgments in Germany
(BGHNJW 1992,3096).

According to S 722 sub. 1
ZPO, a foreign judgment is
enforceable in Germany if
its enforceability is certified
by a special judgrnent. According to S 723 ZPO, tbe
court may not exzrmine
whether the decision of the
foreign couyt is lawful or
not (so called reuision au
fond)t.It may consider only
whether the judgment is to In its decision the Court
be reognized r:ndenS3213ZFO. specifically mentioned pretrial discovery, contingency
There are several require- fees and punitive damages.
ments which must be met These are characteristics of
for the recognition:
U.S. procedural law unknown to the German law.
international iuris- The court did not mention.
diction of the court rinder however, a U.S. judgm.ent
German law;
based on a class action.
proper ser:viceof the
At the beginning of its decicomplaint and adequate sion,
the BGH pointed out
opportunity for a proper
that a violation of Geman
defenseby the defendant;
proeedural law results in a
of the German
no res iudicata effect violation
public onlv if the forordre
relative to anöther German
jüdepent is based on
or prior foreign judgment; eien
procedure
a
which differs
an
so much from the basic
no violsticn of tbe C.e.. rules of Germ"an procedural
man ordre public, i.e. con- law that it cannot be r.ecogstitutional rights and- r.eci- nized as constitutional or in
accordwith the rule of law.
procity.
The probletns of a class
action rnevolve around the Pretrial Discovery
fourth requir.ement-no violation of the Germ.".'. ord,re From this starting point,
the Court ruled that a prepublic.
trial diseovery-even if the
investigative means are not
pem.itted fur Gernan Civil
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hocedure Law-does not
automatically violate the
Liel::man or!rc public. he
UourtTgqqregangsernilstion of whether tlre pretrial discov-ery leqd to an
unacceptable result in an
irrdividual case.
In the casee before the
Court, the facts were already known from earligr
CIdminal proceedings
which
-German
may be used in
civil litigation as a source
of information. The glernination havine been properly perform.eä, the eouit
found no violation of the
Geman ordre public.

With respect to possible
contingenäy fees, th; Co-ud
ruled ihrt- each' leeal
-freesvstem is essentiallv
to
i;"- it "-;;;ä;f
conduci
for the legal profession'
The Court declared that

ween civil and eiminal
proceerlings. The Criminal
Procedr:reCodeconfersupon
the state a monopoly on
punishment. A punish"'ent
is jqstified onty if it is the
result of a eriminal trial
according to the special
rules of criminal procedure.

man lawvers that address
the issue: Mann, Die Anerhennungsfähigkeit uon USamerifuiixhen-"Cloß.4ctiDn"Urteilen, NJW L994, 1187;
Mark, Ameriknniscle Classl
Action und d,eutschesZiuilprozepreeht, Flrzw lgg+,
238.

Consequently, there are no
penalties in the civil law
Eyond contractual ones.
The nature of darttages is
merely compensatory, with
one major exception- .larnages for pain and suffering
under S 847 of the German
Civil Code. Yet even these
da-ages have no punitive
characte*-they only sel:ve
to provide satisfaction.

In my opinion, class action
suits violate two basic principles of Gerna:r procedurai law:
the principle of party
disposition or Dßpositionsrnaxime, e"-fl
the prshrbfion against
collective liti_gat_ion,or Verbot der Popularklage.

, fll#:fo::"'ä:":ilitn*l

that a judgment -m.ay not ples"operate as described in
be reco"enüedinsofar as the the fbllowing paragraphs.
plain,tiff is awalded punitrve därnages'
!!e Principle of Parüy
Disposition
rrt. Germa' ord,re pub
^r
class
representatives sue
lie and Claee Äction

themerei,"i-inätcontin-c:_-,'".:;:;]_"ntft**l
gency fees for lawyers are Since the specific U.S. judg'

;;;j
ü"r"'ä1ü;äi;ä:
considered*"tni"J=iiö"I
many does not mean that lot oT,"d "" ä-"r""" ""tiä"'
,,r"d rees mijntlot
be in tl" .uorr"t. diJ- ""t - ;.d
;äj;äää'tile
rule of wnerheraciassäctiondGh;.-i;f*t,'tL-öo,rrt
ex- mentrygrrldb"baneafr.o;
plicitly noted.the advantages recognition

#r:l,f:}#

ated. As a co]rsequence,
there are member of the
class who becomeplaintiffs
yith.out their consent and,
in the worst case,without
their knowledge'

to inform
wbite Geman taw doesnot
-oi The 'equirement
:*:*ifäfä
rf:"r"3'*5
"who
all
meäbets
can be
recognue
the
doctri1,.
such Iawyersrassume the

;;k"fb;il;inä"i"äJlitl"';1ä;,
j1i."ä"r"0?f"T"
j.f;,;lfi :t:ä:*/ffi:gtfti"F:
lower
there
Damages
sion
The Court had more 6115- *ni"h
nition
culties with ;[; ;;c"i;ü
Punitive

.ra',,.ses."
ofpunitive

courts. But so t*
is no publiehed deci
by a^ higher court
äenüons the "*o*j
of a U.S. :uagm"":t

based
ona class
"ötioä.

23(c)(2)), usually satisfred
*ith a newspaPer notice,
and the possibility-to^9gt;
o3t.(Fnn' R' CIv'- P' 23(c)
(?)(+)) cennot prevent some

flJHfJH##t":rT#

The German lesal svstem There are onlv two recentlv class qrithout their knowlstrictly distingu:sh"s b"t- published uriicl"" by Ger- edge and consent.
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This would constitute a violation of the fundar.ental
procedural principle known
as the Dispositionsmaxime
(principle oT party disposition) (see Zoller / Stephan,
ZPO, Vorb. S128, margin
note 9). The possibility of
Der:sonsbecomineclass mem-bers
without knöwledge and
consent violates the right of
the inju::ed pel:sronsto decide
for themseives whether to
take legal action or not.
There might, for example,
be a specialrelationship between the injured person a:rd
the defendant which prevents
the injured person from
suing. The right to independently decide whether to litigate or not is also guaranteed in Article 2 oara. 1 of
the German Constitution.
The Prohibition Against
Collective Action
The fact that class rcpresentatives not only claim
their own damages, but
also those of the other class
members violates another
prrccedural
fundamental
principle, the Verbot d,er
Popularhloge (prohibition
of collective liti gation).

Res Judicata

Gerrrrany. A potential German class member will still
be able to sue the defendant in Geru.any individually (see Schack, LrternaZivilverfahrenstionales
recht, 1991,margin note 7*4).

Effect

Additionally, a judgment
resulting foom class action
has res judicata effect not
only for the ciass representatives but to all members
of the class who did not opt
out explicitly (Feo. R. Ctv. Lr the United States there are
conseouencesfor the certifiP.23(cX2),(3)).
cation-of a class action. AcConsequently, the res judi- cording to Fno. R. Crv. P.
plaintiffs have to
cata effect renders unen- 23(bX3),
Drove "that a class action is
forceable individual claims of -superior
to other available
class members who may
not even have had knowi' methods for the fair and
edge of the class action. efficient adjudication of the
"the controversy."
The requirement that
representative will fairly
and adequately protect the U.S. courts have refenred to
interest of the class" and this rule several times
the possibility that the when refusing to certify a
other elass member may class action if the accepsatisfu their clairns foom tance of their decision in
the sättlement fund buitt the home eountries of the
up from the paid damages parties was not guarqndoes not outweigh the dis- teed. (Bersch u. Drexel Fire'
advantages for those class- stone Inc.. 519 F. 2d 974
members who had no (2d Ctu. N.Y. L975), cert.
knowledge of the lawsuit cl,eniedsub. nom. Bersch v.
and therefore no possibiüty Arthur Andersen & Co.,
to infl.uence the proceed- 423 U.S. 1018 (1975); CLings, but must now live Alexand,er'sLaing & Cruickwith the res-judicata effect shank u. Beftha Goldfeld,,
Laura Katz, Arthur Anderof the judgment.
sen & Co., L27 F.R.D. 454
(S.D. N.Y. 1989), sun't,nl,.
jud.gtnent
granted, 729 F.
IV. Consequences
S,rp-p.158 (-S.D.N.Y. 1990).
As a result of the violation
of Germany's ordre public,
judgments baged on a class
action may well not be recog:rized in Gera.any under

It is essential for an action
under Gernan law that the
plaintiff purport to pursue
a iegal right of his own.
With very few exceptionssuch as a Verbandskloge, $ 328(q Zrc.
whhhis alegal actionbyaconwould
sumer association express- Such judgments
ly authorized by the Fed- thus not be enforceable in
eral Statute on General Busi- Germany under gS 722, 723
ness Terrns-nobody may zPo.
make third part claims.
A U.S. judgment based on
a class action will not have
anv r€s judicata effect in

Notes
' The author is an associate with
the FranHurt am Main office of
Gaedertz Vieregge Quack lGeile.
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