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Dr Roger Mann

-,.rP "r-u.r Advertisrng Law - known for its tough
'kB standards - is coming more arrd more under

the inf luence of 'European legislat ion, which is

resulting in a slow but steady liberalisation. This is

not so much as a result of the e{Torts of the German
legislator to impiement EU Directives but rrrore

because of'the influence of precedents set by the

highest German Court competent for Civil Law, the

BundesgerichtslLoJ'and the Court of Appeals
( O b e rlande s ge ric hte').

Unlike most areas of law in Germany (which is a

civil iaw jurisdiction), advertising law consists of

case law based on some rudimentary statutory rules

in the Act against Unfair Competition (Gesetz gegen

den unlauteren Wettbeu:erb - UWG), as interpreted

by the courts. Gerrnan courts and especiaily the
Bundesgericlttshof tended to be very restrictive rn

the past. f'he best known example of this tendency
is the '10 per cent test '  tbr misleading advert ising:
An advertising is alreadv considered to be
r n i s l e a d i n g  b r  G e r m a n  c o u r t s .  i f  o n l v  l 0  L o  l 5  p e r
cent of the addressed average passing consumers
would be mislead. In most cases the courts decide

this question n' i thout an opinion pol l  or other expert
opinion, because the sit t ing judges corrsider

themseives to be part of the class of addressed

consurners. In the past this has led to judgments

such as the one in which the clairn ' the most sold

shaver brand in Europe'has been consiclered to be

rnisleading, because a relevant group of the

addressed consumers would bel ieve that the leading
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brand in Europe would al.so be the leading brand in

Germany (BGH NJW \972,104).

However, in 1 99 8 the B unde s geric ht s hoil: rnade

several judgments which give hope to those who

would welcome the loosening of the currently tight

German standards:

€omaparaüüwe adnrer$üs6nag

In February 1998 the Bundesgerichtshofdectded a

case where a dealer in tennis rackets advertised his

products with the statement 'We do not expect you

to buy cheap Composite Rackets. '(BGH 5.2.1998
(  ;RU R 1998.  824 -  'Tes tpre is  Angebor ' ) .

The court considered this statement as

comparative advertising along the lines of its own

precedents. l-nt i ]  this decision the court had always

decided that comparative advertising in principle

violated S 1 UWG, which provides generally that

whoever commits 'acts contrary to honest practices'

may be enjoined from these acts and held Liable for

darrrages.
'lhe 

Bundesgerichtshoil:decided to overrule its own

precedents and to implernent the EU-Directive on

Comparatir.e Advertising (97 / 55 /EC) itself by

interpreting the general clause of $ I UWG on the

basis of the standards and requirements laid down

by the Directive.

In this case this did not lead to a different result

because the general discrerliting of composite

rachets was also a violatiorr of Art 5a Sec 1 lit (e) of



Directive 84 / +50 /EF,C concerning misleading

advertising as amended by the Comparative
Advertising Directive. F{owever, a new principle of

the adrnissibility of comparative advertising was

establ ished.

The fact that the Court did not wait fbr the

legislator demonstrates its determination to draw
consequences from legal developments at the

European level. It is interesting to see how the Court
justified its decision to implement the Comparative

Advertising Directive itsel.f:

\ c c o r d i n g  l o  A r t  5  E C  T r e a l r  i t  i s  n o t  o n l v
Iegisl4tive authorities rn'hich are obliged to

i m p l e m e n t  [ . C  D i r e c t i v " s .  b u t  a l l  p u b l i c  a u t h o r i t i e s .

including the courts. However, according to
Art 1 89 Sec 3 E C Treat)r, it is within tlie discretion of

t h e  m e m b e r  s t a t e s .  a n d  t h e r e f o r e  t h e i l  l e g i s l a t i r e

bodies, how to irnplement a Directive. As a

consequence, in principle, the courts rnay only

implement a Directive by applying it directly, if and

when i t  has not been implemented within the
implernentation period. 

' fhough 
this period had not

run out for the Comparative Advertising Directive
r'vhen the Bunde.sgerichrsäf reached its decision, it

nevertheless felt authorised to implement the

Directir.e by applving it directly. One reason given
was that the 'open' character of the general clause

of $ 1 UWG enables the courts to take into account

changes in 'honest practices'.  This also applies to

changes on the European level. The Court held that:
'behaviour which the European legislator has

d e s c r i b e d  a s  p e r m i s s i b l e  i n  p r i r r c i p l e  c a n n o f  -

irrespective of the implementation period - be

considered a violat ion of honest practices' (by the
(lerman courts).

According to the jurisdict ion of the European

Court of Justice. even before formal

impletrentation, mernber-states have to refrain

from anv actions which would not be in accordance

n'ith a Directrve (see Art 19 1 Sec 2 E,C 
'freatr. 

and
ECJ \\rRP 1998. 290). A judgment r,vhich did rrot rake
into account the contents of an (as vet)
t " ' i - ^ l o - o . t o r l  T l i r o n t i r  o  ' n i a h r  r r n r  h , ,  i n" ' . , . , ; , , .
accordance rvith such a Directive. In the case of the

Cornp:rrat ive Advert ising Directive and t ire contrarv
( ]erm an prece rl L.nts. tlte B u nd.e.s ge ric h ts hoJ h.eld that

oniy t ire direct appl icat ion of the Directive ensured

th;rt its goals r.vere achiever,l in time.

Although the Coniparative Adr.ert ising Directrve

is rather restr ict ive i tself  aird lvi l l  t i rerefore not have

a revolutionary ellect on German Advertising I-,arv.

the jurlgrrrent reveals t fre inf luence of ErLropean

legislat ion on tf t is area of ( errnan larv.

ISf, sieadEreE adwertisämE

This is even rrlore irnportant against the background

that the European Court of Justice recently

confirmed that its standard for misleading material

is the 'attentive reasonable average consumer' (ECJ

16 July 1998 C-210/96). The feature'attentive'

differs in particular from the 'passing' German
c o n s u m e r  (  1 0  p e r  c e n t  t e s r  ) .  A l t h o u g h  t h e  C o u r t  h a s

not confirmed that this standard is cornpulsory for

national courts. it will exarnine decisions of national

courts on the basis of this standard.

However, already one of the most irnportant

Court of Appeals (Oberlandesgericht) as far as unfair

competition is concerned, the Oberlandesgericht

Hamburg has adopted the 'attentive consumer test'

as -its new standard to examine r,r,hether an

advertising is misleading or not (OLG Hamburg 28

January 1999 - 5 U 65/98). The Court has even

gone so far to cornpare the ECJ decision of 16 July

1998 with an amendrnent of the German Act

against Unläir Competition and allows parties

which have signed a negative covenant on the basis

of the tougher'passing consumer standard'(10 per

cent test) to terminate such undertakings with

immediate effect. This is even more remarkable as

the decision of the European Court of Justice did

not set new standards but iust confirmed its earlier

precedents. It will be interesting to see horl,. other

Court of Appea}s will decide this question.

Hopefully, this question of law u'ill soon be brought

before the Bunde s geric htslrcf

'ExagEera*ed eclticesmen'it"

A further interesting set of decisions were handed

dow-n last year, u'hen the Bundesgerichtshof had to

decide about tr,r'o advertisernents for mobile phones,

r.r.here tire mobile phone rvas offered for free in one

case (BGH IryRP 1999, 90) and for DUI 50.00 rn

another case (BGH W-RP 1999, 94), but only in

conjunction r'vith a telephone contract.

On the hasis of i ts nrevious decisions. one would

have expected that the Bundesgerichtshof would

have considered this kind of advert ising to be a so-

called'exaggerated enticement' r.iolating S 1 LrWG.

According to this group of case larv the combination

ot a very cheap or even free product with another is
'exaggerated enticement' ,  i f  the free/cheap product

is only intended to entice customers to buy the other

producr. Under this ruie the.issuing of vouchers for

free harnburgers has been considered to be a

violat ion of honest practices, because customers
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mav feel obl iged to bu-1' addit ional goods rvherr

cash ing  in  the  r .oucher  ( \ lun ich  \1 'RP 1991,  59) .
T he B u n cle s g e ri c h t s ltoil: tleni ed an exaggerated

enticement in the case of the mobiLe phone
adr.ert isements. using the remarkable reasoning
that the addressed consurners are arvare of tlte
fact that mobile phones ot a signif icant value are

usuallv not iust gir.en alvari  Consumers real ise

that the rnobi le phone has to be f inanced and rs

therefore subsidised bv the telephone contract.

Therefbre sucli adr.ertisernent is permissible, as

long as the condit ions of the telephone contract are

set out clearlv in connection with the offered mobile

phone.

Although the court did not refer to any European

standards of consurner protection these decisions ot

the Bundesgerichtshofcleariy reveai a turnaround in.

the consumer image of the eourt:  although i t  was

not a misleading advertising case in the first

instance the court appl ied a consurner test which

u'as based on an average informed and attentive

consumer. One may looh forrvard rvith interest to the

next decision of the BundesgerichtshoJ'rn the area of

m i s l e a d i  n g  a d r  e 1 1  i 5 1 1 1 * .

Act on prerniums

In another field of advertising larn premiums lar""'.

there is an ongoing dispute betr'r.een a u'ell-hnolvn

US mail  order house and a German trade

associat ion, whch also might result in a more

Iiberal ised l ine. The US retai ler Land's End has

advertised its lifelong unlimited guarantee for its

products in Germanl ' .  On 21 October 1998 the Court

of Appeal in Saarbri ir : l ien (OLG Saarbrüchen WRP

1999,224 - 'Land's End'),  upon application of the

said tracie associat ion. considered this to be a

violat ion of the,\ct on Premiums

(' Z u g tz b e,- e rc, rcln u n g' ) . B ased on eri stin g precedents

the Court decided t l tat such a guarantee, rvhich may

be triggered at an\- tirrre fbr anr- reason. has a value

of i ts orvn and is therefore an impermissible

addit ion to the sold goods. Onlr- recentlv the appeal

the US retarler had f i led against this decision has

not been accepted bv the ßuntleseerichrslzf (Order

dated  19  August  1999.  I  ZR 28+r98)  based on  a  lack

of chances of success. Flon'er-er. as Land's End has

announced that as a result it rvill norv not advertise

but st i l l  exercise i ts l i felong guarantee and the

plaint i f f  has announced to sue the [-rS retai ler again

in this case the German Federal Supreme CoLrrt rnav

har. 'e another chance to reconsider i ts i ine orr the

offer of such guarantees' I
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,Coe?clBüsf,oüI

9,000 bankruptcy peti t ions were f i led in Russia in

1998. 
' fhat 

is far rnore than ever before, but many

ferver than necessary to help restructure and iump
start Russia's industry and enterprise. The process of

implementirlg the bankruptc)- system is, to this day,

still very slon', halting and problematic. Having

recogrrised that, i t  is, nonetheless, a start;  a good

StAI I .

It is noteworthy to recognise that the law itself

and the Commercial Court are reasonably lvell

prirned and positloned to impose an effective

bankruptcv system in an economy deeply in rreed of

reorganisation. The obstacles are not necessarily the

la.,v or the Commercial Court. Rather, the major

obs tac les  a re .  in  good measure .  some o f  the

traditional Russian business practices, Legal custorns,

public perceptions, and extra-judiciai inst i tut ions,

like porverful government interests and 'extra*1egal'

organisations (like the Nllafia).

Despite al l ,  the Russian Commercial Court has,

considering the circumstances, been successful in

inaugurating the nerv bankruptcy law in the past
year. It has struggled to effectively apply the new

larv despite tremendous obstacles and considerable

pub l ic  and government  oppos i t ion .

In the face of substantial institutional

irnpediments to carrying out the bankruptcy law's

goals and procedures, and in the throes of

countering a legal culture and Russian ethic which

resists market reform, the Russian Commercial

Court is enduring. Perhaps it's not succeeding as

much as r.r.e would hope - or manv Russians would

like - but it is advancing the Rule of Law in the

marketplace, nonetheless.

And, in the long run, that is what's importantl il

\otr:

1 
' l 'he 

author recentl,t 'spent two rveeks in l iussia conductrng

sernilars orr bankruptcy 1:r*r The senlinars l\ 'ere co

sponsored bv  the  Russ ian  Supreme Commerc ia l  Cour t : rnd

the []nrted States .\gency for International I)evelopmerrt.
' lhe 

seminarls. condttclcd rvith .hrstices from the Russian

Srrprenre Cornurercial 0ourt, t '-ramined the first Year's

appL ica t ion  o f  I luss ia 's  new banhmptc l -  1arv .  S ince  1991,

.ir ldge Ilrool<s ltas rvorlied rvith judges and otlters in draftrng

anc l  app l r - ing  inso lvency  Laws in  l luss ia  e rnd  o t l te r  emerg ing

rnar l ie t  t ' co r to rn ics  L l t loughout  As ia  and Eastern  Europe.


